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Communicat ions Decency Act (CDA) Lawsui t   
 
NEW YORK CITY (July 26, 2005) A three judge panel has made a decision in 
the Nat ional Coal i t ion for  Sexual  Freedom and accla imed photographer Barbara 
Ni tke's chal lenge against  the Communicat ions Decency Act  (CDA) which 
cr iminal izes free speech on the Internet.  According to the court ,  the pla int i f fs  
presented " insuff ic ient evidence" to support  f indings that the var iat ion in 
community standards is  substant ia l  enough that protected speech is  inhib i ted 
by the CDA. 
 
According to the decision handed down by the Federal  Distr ict  Court  for  the 
Southern Distr ic t  of  NY, in case #01 CIV 11476 (RMB): "The pla int i f fs  have 
of fered evidence that  there are at  least  1.4 mi l l ion Websi tes that  ment ion 
"BDSM" (bondage, d iscip l ine,  and sadomasochism). . .  The plaint i f fs  have 
submit ted images and wr i t ten works that  represent mater ial  posted to a smal l  
number of  Websites, that they contend may be considered obscene in some 
communit ies but not in others.  These examples provide us wi th an insuff ic ient 
basis upon which to make a f inding as to the tota l  amount of  speech that is  
protected in some communit ies but  that  is  prohibi ted by the CDA because i t  is  
obscene in other communit ies."   
 
The court  agreed that NCSF members and Barbara Nitke are genuinely at  r isk 
of  prosecution under the CDA and that their  speech has in fact  been inhib i ted. 
According to the decis ion:  "Ni tke's  fear  that  the CDA wi l l  be enforced against  
her is  actual  and wel l- founded. She has submitted object ive evidence to 
substant iate the c la im that  she has been deterred from exercis ing her free-
speech r ights,  and this  fear  is  based on a reasonable interpretat ion of  the 
CDA.. .  NCSF has submit ted object ive evidence that one of  i ts  member 
organizat ions, TES, has been deterred from exerc is ing i ts  f ree-speech r ights 
and that  this deterrence is  based on a wel l- founded fear that the CDA would be 
enforced against i t . "  
 
John Wirenius,  at torney for  the pla int i f fs ,  says,  "We are disappointed that  the 
court  d id not act on the uncontradicted evidence we presented that ar t is ts  and 
c i t izens who are sexual  minor i t ies are disproport ionately censored by the 
Government 's  abi l i ty to pick i ts  own forum and standard for  obsceni ty cases. 
The government br ings obsceni ty cases where i t  knows i t  can get convict ions."  
 
" I  am appal led by th is  decis ion,"  says co-pla int i f f  Barbara Ni tke,  a f ine ar t  
photographer who explores sexual  relat ionships in her work. " I t  is v i ta l ly 
important to keep the Internet f ree for  educat ion, the arts  and open discussion 
on sexual  topics.  This law is  a form of  unfair  censorship that  must be stopped. I  
am absolutely going to appeal  this ."  
  
NCSF chal lenged against the CDA law because personal websites and chat 
groups that inc lude discussions and images of  SM, swinging or  polyamory are 
at  r isk of  prosecut ion. Membership groups that maintain educational websites 
about adul t  sexual i ty are also at r isk.  
 
Under the Bush administrat ion, near ly 40 prosecutors, as wel l  as invest igators 



and FBI agents are spending mi l l ions of  dol lars to br ing ant i -obscenity cases to 
courthouses across the country for the f i rs t  t ime in 10 years.  Obscenity is  
judged by " local  community standards," which means that a re l ig ious pol i t ical  
extremist  in the Midwest can c laim that  a websi te from San Francisco is  
obscene and therefore i l legal .   
 
NCSF is  dedicated to proact ively chal lenging the r ise in obsceni ty and 
pornography prosecutions, including f i l ing an Amicus Br iefs in support  of  
Extreme Associates,  and support ing the Free Speech Coal i t ion 's in junct ion f i led 
against the expanded record-keeping provisions of  18 U.S.C. ¤ 2257.  
 
Nat ional  Coal i t ion for  Sexual  Freedom - www.ncsfreedom.org  
Barbara Nitke -  www.barbarani tke.com 
 
### 
 
A project of  NCSF  
 
The Nat ional Coal i t ion for  Sexual  Freedom is a nat ional organizat ion committed 
to creat ing a pol i t ical ,  legal ,  and social  environment in the Uni ted States that 
advances equal r ights of  consenting adults  who pract ice forms of a l ternat ive 
sexual  expression. NCSF is  pr imar i ly focused on the r ights of  consent ing adults  
in the SM-leather- fet ish,  swing, and polyamory communit ies,  who of ten face 
discr iminat ion because of  their  sexual  expression.  
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