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NCSF's LANDMARK LAWSUIT CHALLENGING INTERNET OBSCENITY LAW  
IS UPHELD 
 
NEW YORK CITY (March 30, 2003) --  A three- judge panel  for  the Southern 
Distr ic t  of  New York, rendered a decis ion on the prel iminary motions by the 
Government and by the plaint i f fs  in Ni tke v.  Ashcrof t  (Case No. 01 Civ.  11476).  
The Nat ional Coal i t ion for  Sexual  Freedom (NCSF), a nat ional advocacy 
organizat ion, and Barbara Ni tke, an accla imed New York City photographer wi th 
her own Web si te (www.BarbaraNitke.com),  f i led a lawsui t  in December 2001 
seeking to overturn the obscenity provision of  the Communicat ions Decency Act 
(CDA) under which individuals and groups who operate Web s i tes can be 
prosecuted. 
 
The panel consist ing of  Circui t  Judge Robert  D. Sack, Distr ict  Judge Richard M. 
Berman, and Distr ic t  Judge Gerard E. Lynch unanimously agreed that the 
pla int i f fs  must be given an opportuni ty to prove that  the CDA is overbroad, 
banning speech that  is  protected. The judges agreed that  " local  community 
standards" may threaten speech whose value is  not  understood as "ser ious" by 
an audience unfamil iar  wi th a l ternat ive l i festyles.  
 
The indencency provis ions of  the CDA were struck down by the Supreme Court  
in 1997, leaving in place the obsceni ty provis ion that  sexual ly-or iented mater ial  
that  is  "patent ly of fensive under local  community standards" is  not protected by 
the First  Amendment unless i ts  author can prove i ts  "redeeming social  value."  
In the May 13, 2002, decis ion by the U.S. Supreme Court  in Ascrof t  v.  ACLU, a 
major i ty of  the Just ices stated that the appl icat ion of  local  community standards 
to onl ine mater ia ls  could deprive c i t izens of their  r ights to free speech by 
al lowing the most pur i tanical  communit ies to enforce their  own standards on the 
ent i re nat ion.  
 
"The First  Amendment does not  a l low any one local i ty  to impose i ts moral i ty  on 
the nat ion,"  said const i tut ional scholar  and author John Wirenius, legal counsel  
for  NCSF and a partner in Leeds Morel l i  & Brown, P.C. "Local community 
def ini t ions of  what is  obscene vary dramat ical ly .  This CDA chal lenge wi l l  
ensure that the Internet  is  not  transformed from a free-ranging discussion into a 
restr ic t ive forum in which the only speech al lowed is  inof fensive under the most 
prudish standard."  
 
"The CDA statute could depr ive art is ts and educators of  one of  the last  venues 
we have for  d isplaying, discussing, and sel l ing sexual ly f rank mater ia l , "  said 
Barbara Nitke,  President of  the Camera Club of  New York and facul ty member 
of  New York School  of Visual  Ar ts.  " I  l ive in fear  of  prosecution because my 
photographs could be deemed obscene in some communit ies."  
 
"Many NCSF members maintain websites addressing sexual  topics that could 



potent ia l ly  be targeted for  prosecut ion under the CDA," said Susan Wright ,  
NCSF spokesperson. 
 
Experts and c iv i l  l ibert ies groups have expressed their  support of overturning 
the CDA in Amicus Br iefs,  including the Electronic Front ier  Foundation,  Society 
for  the Scient i f ic  Study of  Sexual i ty,  the Tr iangle Foundat ion, and the Nat ional 
Center  for  Lesbian Rights.  Af f idavi ts  were also submit ted by:  Ar thur Danto,  
Johnsonian Professor Emeri tus at  Columbia Universi ty;  Internet  phi losopher 
Howard Rheingold;  free speech act iv ist  and adul t  f i lmmaker Candida Royal le;  
and Robert and Car leen Thomas, who were convicted in 1994 under the 
community standards of  Memphis,  TN for  Internet post ings that were deemed 
inoffensive in their  local  Northern Cal i fornia community.  
 
The fu l l  text  of  the complaint  can be found at :  
ht tp: / /www.ncsfreedom.org/cda.htm  
 
 
Nat ional  Coal i t ion for  Sexual  Freedom (NCSF) is  a nat ional  organizat ion 
commit ted to creat ing a pol i t ical ,  legal ,  and social  environment in the Uni ted 
States that advances equal r ights of  consent ing adults  who pract ice forms of  
a l ternat ive sexual  expression.  NCSF is  pr imar i ly  focused on the r ights of  
consent ing adul ts  in the SM-leather- fet ish, swing, and polyamory communit ies,  
who of ten face discr iminat ion because of  their  sexual expression.   
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