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NEW YORK CITY (October 29, 2004) — Test imony concluded on October 28, 
2004, in Barbara Nitke and Nat ional  Coal i t ion for  Sexual Freedom v John 
Ashcrof t ,  in the Federal  Distr ic t  Court  for  the Southern Distr ic t  of  NY, case # 01 
CIV 11476 (RMB). This lawsui t  is chal lenging an unconst i tut ional law cal led the 
Communicat ions Decency Act (CDA) which cr iminal izes free speech on the 
Internet.  Plaint i f fs  are represented by noted First  Amendment attorney,  John 
Wirenius. 
 
The tone was c iv i l  and pol i te throughout the two days in court  as images of SM 
and expl ic i t  sexual  photographs were examined by the three judge panel.  
Supporters f i l led the courtroom to l is ten to expert  test imony ranging from Arthur 
Danto,  the Emeri tus Johnsonian Professor of  Phi losophy at  Columbia 
Universi ty,  to the concerns of  Dov Hechtman, a webmaster for  the SM 
membership group The Eulenspiegel  Society.   
 
Barbara Nitke,  f ine art  photographer whose work is an explorat ion of  sexual  
relat ionships,  test i f ied that  she feared prosecution in areas of  the country 
where there is  l i t t le understanding of  a l ternat ive sexual  expression.  Noted 
columnists,  photographer David Steinberg and sex educator  Tr istan Taormino, 
both provided sexual ly f rank images to the court  which they have not included 
on their  websi tes because of  the vagueness of  obscenity laws.  
 
The rel iabi l i ty  of  geolocat ion sof tware was chal lenged by test imony from Ben 
Laur ie of  The Apache Software Foundation.  Seth Finkelstein,  a computer  
technical  expert ,  test i f ied about the conf l ic ts between geolocat ion sof tware and 
the protect ion of  pr ivacy. Geolocat ion software al lows website hosts to block 
v is i tors from certa in states or  areas of  states.  This is  a cr i t ical  component of  
the case because obscenity is  determined by " local  community standards."  
Test imony was sharply div ided over the accuracy of  geolocat ion sof tware,  
varying over a range of  60-95% effect ive.  
 
The di f f icul ty of  determining local  community standards was at tested by Jeffrey 
Douglas,  Chair  of  the Board of  the Free Speech Coal i t ion,  who has compi led a 
study of  obscenity prosecutions cal led "Know Censorship."  Susan Wright,  
Spokesperson for  NCSF, test i f ied as to the s igni f icant var iance in local  
community standards faced by individuals,  groups, events and businesses in 
the SM-leather- fet ish, swing and polyamory communit ies.   
 
The government suppl ied only two wi tnesses. Thomas Mi l tonberger with Quova 
test i f ied that  the geolocat ion software current ly avai lable would cost  a website 
owner several  thousand dol lars a month. Chris  McCul luh wi th Sinet imore 
Internet Securi ty Service Provider suggested that Barbara Ni tke request the fu l l  



name and address of  every user who wants to access her website,  and then 
confi rm their  geolocat ion by mai l ing them a confi rmat ion let ter ,  a process that  
would take several  weeks. 
 
Wri t ten f inal  arguments are due December 17th.  This case is  expected to reach 
the Supreme Court  on appeal.  
 
Attorney General  John Ashcroft  is  current ly prosecuting people and businesses 
for  v iolat ing obscenity laws. The f i rs t  target under obsceni ty law amended by 
the CDA was Extreme Associates which produces SM-themed pornography. 
Ashcrof t  cont inues to meet wi th re l ig ious pol i t ical  extremist  groups and has 
promised to out law al l  "obscene" mater ia l .  Under the Cl inton administrat ion,  
obsceni ty laws were not  enforced, but  the Bush administrat ion has made 
obsceni ty prosecutions a pr ior i ty.   
 
NCSF is  chal lenging the CDA law because personal  websites and chat groups 
that include discussions and images of  SM, swinging or  polyamory are at  r isk of  
prosecution.  Since al ternat ive sexual  expression is  outs ide the mainstream, i t  
is  an easy target.  Membership groups that have educat ional and socia l  
websi tes are also at  r isk,  in the same way SM events were targeted by rel ig ious 
pol i t ical  extremist groups in the Midwest in 2002-03. 
 
I f  you would l ike to donate to the CDA lawsui t  expenses, go to:  
ht tp: / /www.ncsfreedom.org/donat ions.htm  Every  dol lar  goes direct ly to 
ensur ing free speech on the Internet !  
 
### 
 
A project of  NCSF  
 
The Nat ional Coal i t ion for  Sexual  Freedom is a nat ional organizat ion committed 
to creat ing a pol i t ical ,  legal ,  and social  environment in the Uni ted States that 
advances equal r ights of  consenting adults  who pract ice forms of a l ternat ive 
sexual  expression. NCSF is  pr imar i ly focused on the r ights of  consent ing adults  
in the SM-leather- fet ish,  swing, and polyamory communit ies,  who of ten face 
discr iminat ion because of  their  sexual  expression.  
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